
Can Moral Philosophy Teach Us Anything? 

Charles Landesman 

" ] [ ) r o b a b l y  to most  s tudents  o f  Moral  Phi losophy there  comes  a t ime when  
1_ they feel a vague sense of  dissatisfaction with the whole  subject." This is 

how H. A. P i lchard  in t roduced  the p r o b l e m  of  his famous  1912 essay "Does 
Moral  Phi losophy Rest on a Mistake?" ~ Moral  ph i losophy  is c o n c e r n e d  to 
prove that the things we take u p o n  reflect ion to be  ou r  moral  obl igat ions or  
duties really are ou r  obligations and  duties. The  mistake lies in th inking that 
there  are any such proofs.  Any a t t empt  to offer  a p r o o f  will fail to be  m o r e  
convincing than our  immedia te  sense of  obl igat ion itself. O u r  moral  intui- 
tions are all that  we have to rely upon ,  and  reasons extrinsic to the na ture  o f  
the act ion whose obligat ion is in ques t ion  fail to be  persuasive. 

In his new book,  The Problematics of Moral and Legal Theory, 2 Richard A. Posner, 
the prolific Chief  J u d g e  of  the U. S. Cour t  o f  Appeals  for  the Seventh Circuit, 
also argues that moral  ph i losophy  rests u p o n  a mistake and  for  m u c h  the 
same reason. There  are no philosophical ly persuasive proofs  de t e rmin ing  our  
obligations. Despite this agreement ,  P i lchard  and  Posner  app roach  the ques- 
tion f rom quite di f ferent  perspectives.  To P i lchard  the hardness  o f  a state- 
m e n t  o f  m o r a l  o b l i g a t i o n  is o f  t he  s a m e  d e g r e e  as the  h a r d n e s s  o f  a 
mathemat ical  truth. Jus t  as there  is no  a r g u m e n t  to convince us that  7+5=12 
that is more  persuasive than what  we f ind when  we reflect directly u p o n  this 
equat ion,  so there  is no a rgumen t  to convince us that  promises  o u g h t  to be  
kept  that is more  persuasive than what  we f ind when  we reflect  u p o n  the na- 
ture of  promising.  For Pi lchard,  mora l  facts are discovered in the way that  
mathemat ical  facts are discovered,  namely  by reflecting u p o n  their  content .  
Posner, on  the o the r  hand,  denies  that  there  really are moral  facts that  can be  
discovered ei ther  by empirical  me thods  or  rational reflection. A moral  code  is 
a set of  norms  funct ioning as a system of  social controls;  it con t r ibu tes  to a 
society's survival and to o the r  social goals that  are achievable only by keep ing  
the self-interest o f  individuals in check. A s ta tement  of  moral  obl igat ion is no t  
someth ing  that can be  j u d g e d  to be  e i ther  true or  false; no r  does  ou r  accep- 
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tance of  it coun t  as knowledge.  There  is no objective moral  o rde r  to be  right 
or  wrong  about .  To the ex tent  to which moral  ph i losophy  is an effort  to reveal 
an objective moral  o rde r  (moral  realism), then  it rests u p o n  a mistake. 

Posner  calls himself  a relativist: "morality is l o c a l . . ,  there  are no interesting 
moral  universals" (6). Our  moral  intuit ions are no t  insights into transcultural  
moral  universals but  are merely  symptoms o f  in ternal ized  cultural ly deter-  
m ined  norms. Posner  waffles somewhat  over the ques t ion  o f  moral  universals. 
The re  may be  some, bu t  they are no t  interesting.  Some o f  them are m e r e  
tautologies such as "Murder  is wrong" where  "what counts  as m u r d e r . . ,  varies 
enormous ly  f rom society to society." Others  are " rud imenta ry  pr inciples  o f  
social c o o p e r a t i o n - - s u c h  as don ' t  lie all the t ime or  break  promises  wi thout  
any reason or  kill your  relatives or  ne ighbors  indiscriminately" (6). It is no t  
clear why these are uninteres t ing since they seem to be  indispensable  in sus- 
taining a climate of  comfort ,  trust, and  coopera t ion  in ou r  social interactions.  
If  the moral  codes  of  h u m a n  social groups  include such principles  and  special 
cases of  them, then the idea that morali ty is local is itself un in te res t ing  if no t  
false. In any case, the ex tent  to which moral  codes  are made  up  of  principles  
c o m m o n  to them all is an empirical  ques t ion  to which Posner  pays little atten- 
tion. Relativism in this empirical  sense is a mat te r  o f  degree .  Some rules are 
l imited to certain groups such as the p roh ib i t ion  against  eat ing pork  or  con- 
suming alcoholic drinks. But there  may well be a core  o f  moral  rules realized 
in almost all social groups.  Perhaps what  is central  to Posner ' s  concep t ion  is 
not  this empirical  relativism so much  as his "adaptionist [or functionalist]  con- 
cept ion of  morality, in which morali ty is j u d g e d . . ,  by its con t r ibu t ion  to the 
survival, or o the r  ul t imate goals, of  a society or  some g roup  within it" (6). 

II 

There  is no th ing  particularly original abou t  the funct ional is t  concep t ion  of  
morali ty Posner  offers. O n e  would  expec t  someth ing  like this f rom almost  any 
thinker  o r ien ted  toward the social sciences. The  main  difficulties with moral  
realism were fo rmula ted  over two h u n d r e d  and  fifty years ago by David H u m e  
in his Treatise of Human Nature: Normative rules canno t  be  r e d u c e d  to or  de- 
duced  from statements  of  fact; the funct ion  of  rat ional  p rocedures  is to iden- 
tify efficient means  to realize our  ends; our  ul t imate ends  are b e y o n d  rational  
considerat ion;  d isagreements  with others  over moral  issues can be  sett led by 
empirical  means  only if there  is substantive a g r e e m e n t  on  moral  norms;  where  
there  is no agreement ,  appeal  to reason soone r  or  later comes  to an end.  A 
good  deal of  moral  discussion is rhetorical  ra ther  than rational, and  it fre- 
quent ly  appeals to the emot ions  ra ther  than facts because  verifiable facts soon  
run  out  and, besides, there  are no moral  facts. 

The  main po in t  o f  interest  in Posner 's  book,  then,  lies no t  in the  underly-  
ing phi losophical  s tandpoin t  bu t  in his efforts to d e b u n k  moral  philosophy.  
His sallies against the professors of  ph i losophy  (the purveyors  of  what  he  calls 
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academic  moralism) and the professors of  law who think that moral  philoso- 
phy is useful in judicial  decision making  are bo th  harsh and  humorous .  H e r e  
is a passage that is particularly brill iant and illustrates the a rdor  of  his animus 
against the phi losophers:  

The moral codes of academic philosophers tend in fact to be at once nonstand- 
ard and hackneyed, predictable, and seemingly unexamined. The liberals favor 
abortion rights ~ outrance, women's rights, greater equality of incomes, and a 
mild socialism. They disapprove of Soviet-style communism, but very quietly, with 
maybe a soft spot for East Germany, or Cuba, or Yugoslavia--or even Mao's China. 
They are internationalists, multiculturalists, sometimes vegetarians. They are 
against capital punishment, and so it might be said of them unkindly that they 
pity murderers (and penguins, and sea otters, and harp seals) more than fetuses. 
They support the theory of evolution when the question is whether creationism 
should be taught, but reject it when the question is whether there is a biological 
basis for any of the differences in attitude or behavior between men and women. 
They want to regulate cigarette smoking out of existence but to permit the smok- 
ing of marijuana. They argue for abortion by analogizing mother and fetus to 
strangers (Thomson's analogy) but against surrogate motherhood by emphasiz- 
ing the bond between mother and newborn . . . .  They believe that people are 
prone to wishful thinking, cognitive dissonance, rationalization, hyperbolic dis- 
counting (shortsightedness), false consciousness, and all sorts of other cognitive 
disabilities that make market choices and folk beliefs lack authenticity; but they 
do not consider the effect these disabilities are likely to have on the power of 
academically directed moral deliberation to engender moral improvement (75- 
6). 

III 

Academic  moralism is what  Posner  calls the effort  by philosophers to em- 
ploy phi losophical  a rguments  to just ify or  to establish on rational g rounds  
obligations that the ph i losopher  thinks are correct .  The  history of  moral  phi- 
losophy offers certain paradigms and styles of  th inking abou t  mora l  issues. 
O n e  finds in the writings of  Aristotle, Aquinas,  Hobbes ,  Locke,  Kant, Ben tham,  
Mill, Sidgwick, Rawls, and many others  a variety of  fundamen ta l  pr inciples  to 
de te rmine  how individuals ough t  to act, how society should  be  organized,  and  
how life should  be  lived. O n e  can resolve d isagreements  by appeal ing  to the 
life of  reason (Aristotle), natural  law in various versions (Aquinas, Hobbes ,  
Locke) ,  the categorical  imperative (Kant),  the pr inciple  of  utility in various 
versions (Bentham,  Mill, Sidgwick), or  the de l ibera t ions  of  free and  equal  
persons in the original posi t ion u n d e r  the veil o f  ignorance  (Rawls). These  
fundamenta l  abstract  principles and  me thods  can be  used to de t e rmine  the 
less abstract  rules that const i tute  a moral  code  and  thus directly or  indirectly 
settle such outs tanding moral  quest ions as abor t ion,  capital pun i shment ,  the 
ex tent  o f  altruism, the distr ibution of  income,  the ex ten t  o f  free speech,  the 
use of  atomic weapons,  and many  more.  They can be  used  by j u d g e s  to dec ide  
cases in the "open area" where  the legal rules and p receden t s  run  out. For  the 
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academic moralist, moral philosophy constitutes a body of expert opinion to 
be used to establish the correct moral code, the one universal set of principles 
to guide the actions of mankind. 

This characterization does not apply to all philosophers who work in ethics, 
only to those among them who presuppose (silently or explicitly) moral real- 
ism and universalism, who think that there is one right way to go that can be 
determined by philosophical reason. Although Posner rejects academic mor- 
alism, he does not  deny that philosophers can make worthwhile contributions 
to the study of morality: they can analyze concepts deployed in moral think- 
ing such as responsibility, intention, benefit, and cost in order  to clarify their 
meaning; they can help elucidate the content  of  existing moral codes (along 
with anthropologists and sociologists); and they can apply insights from epis- 
temology and the philosophy of language to understand the nature of moral 
discourse and the modes of justification of which it is susceptible. In fact, the 
framework within which Posner conducts his polemic against academic mor- 
alism owes a great deal to certain traditions within moral epistemology in its 
rejection of moral realism and its view of the limited role of reason in moral 
argument.  Although Hume is ment ioned only in passing, it is his work in moral 
epistemology that confers plausibility upon Posner's framework. 

IV 

What exactly is wrong with academic moralism? One of the aims of contem- 
porary moral philosophy is to discover some method or style of argument  that 
can help people resolve moral disagreements. What is the right answer to the 
question about the moral status of the fetus? What is the right answer to the 
question of the legitimacy of capital punishment? In Plato's Socratic dialogue 
Euthyphro, Socrates points out that disagreements about numbers can be settled 
by calculation and disagreements about length can be settled by measure- 
ment. But disagreements about moral right and wrong are capable of making 
us angry at one another  and turning friends into enemies. Certainly it would 
be a gift from the gods to be able to settle such disagreements amicably. Since 
the gods themselves disagree, as Socrates pointed out, perhaps philosophical 
ethics can come to the rescue. 

However, the con temporary  equivalent of  the gods atop Mr. Olympus 
(namely being a tenured professor in a top graduate program in philosophy) 
is in no better position to help us. We cannot, Posner thinks, turn to moral 
philosophy to eliminate the indeterminacy in our moral codes that leave so 
many issues unsettled for the simple reason that moral philosophy itself is 
divided into competing schools and points of view. The application of philo- 
sophical argumentation to moral problems, the at tempt to resolve moral con- 
flicts by the appeal to rational methods and rationally certified principles, 
generates its own form of indeterminacy. Unlike science whose empirical 
methods encourage and actually generate provisional agreement  among the 
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exper.ts, the me thods  of  ph i losophy genera te  a prol i ferat ion of  a wide variety 
of  points  o f  view. This may no t  be a bad  thing, bu t  it certainly thwarts the hope  
of  p roduc ing  agreements  on moral  issues a m o n g  c o n t e n d i n g  parties. 

Posner  insists that the a rguments  of  academic  moralists are weak and  have 
no power  to change  our  e n t r e n c h e d  intuitions. Since they canno t  attain agree- 
men t  a m o n g  themselves, what  hope  is there  in p r o d u c i n g  a g r e e m e n t  a m o n g  
parties that  con tend  abou t  real problems? "Every move in a normat ive  moral  
a rgumen t  can be  checked  by a counter-move"  (53). "For every a r g u m e n t  on 
one  side of  a moral  issue there  is an equally good  one  on the o the r  side" (41). 
Since the a rguments  are mostly a priori,  they canno t  be  suppo r t ed  by means  of  
empirical  procedures .  Of ten  what  passes for a rguments  in moral  ph i losophy  
are mere  bare  assertions s u r r o u n d e d  by rhetorical  ra ther  than logical moves. 
Academic  moralists f requent ly  read their  own pre fe rences  into their  accounts  
of  the con ten t  of  morality. There  is no  privileged poin t  o f  view, says Posner,  to 
criticize the ends that society may adopt .  Academic  moral ism is "ineffectual," 
"epistemically feeble," and futile. The re  is no evidence at all that phi losophi-  
cal systems have had m u c h  inf luence  u p o n  cur ren t  practices. " In te rminable  
moral  d i sagreement  and deba te  may no t  prove that there  is no th ing  to aca- 
demic  moralism, bu t  assuredly do  no t  prove that there  is some th ing  to it" 
(85). 

Posner  does not  deny that moral  ph i losophy has some value. 

A moralist cannot persuade you by the methods of reason to one morality or 
another, but he can offer you a morality that you can accept or reject for reasons 
of pride, comfort, convenience, or advantage, though not because it is "right" or 
"wrong" . . . . At its best, moral philosophy, like literature, enriches; it neither 
proves nor edifies (31-2). 

Moreover,  Posner  does no t  deny  that ou r  moral  codes  are suscept ible  of  
rational criticism. If a moral  code  genera tes  logical inconsistencies or  is a p o o r  
means  to a society's ends or  even thwarts some worthwhile  end  (as, for  ex- 
ample, restrictions on birth control  interfere  with reducing  popula t ion  growth),  
then point ing  these ou t  is a worthwhile  criticism. But this is no t  phi losophical  
criticism; it is simply the appl icat ion of  logical and  empir ical  m e t h o d s  to iden- 
tify a supposed  defect  in an intellectual  structure.  Even if such errors  are rec- 
tified, Posner  doubts  that  there  is such a thing as moral  progress.  O f  course,  
changes occur, some of  which we may approve  bu t  that  does  no t  r ep resen t  
absolute  progress because  there  is no  objective basis on which to compa re  ou r  
present  with our  past. "For in saying that re in t roduc ing  slavery would  be  mor- 
ally retrogressive we would be  descr ib ing our  own moral  feel ing ra ther  than 
appeal ing to an objective o rde r  of  moral i ty that  might  enable  moral  compari -  
sons to be  drawn be tween  us and  ou r  predecessors"  (23-4). 

Moral change  itself comes  a b o u t  no t  by means  of  phi losophical  a r g u m e n t  
bu t  th rough  emot ional  react ions to various exper iences  or  th rough  techno-  
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logical developments  or discoveries of new empirical facts. Those  individuals 
who skillfully cause people  to change their  values Posner  calls moral entrepre-  
neurs; they take advantage o f  the needs  o f  the time to redirect  people 's  emo- 
tions, using rhetorical devices ra ther  than rational methods .  Examples that  
Posner  ment ions  of  moral entrepreneurs--Jesus ,  Bentham,  Hi t ler - - indicate  
that we might  not  approve of  many of  the changes they have in t roduced  or  
proposed.  Moral change is no t  indicative of  moral  progress, a l though,  rela- 
tive to our  own preferences,  we might  consider  some changes to be improve- 
ments. But to say that X is an improvemen t  over Y in the light of  our  current  
moral code and preferences does not  mean  that X is an improvemen t  over Y 
in the light of  an objective moral  order. 

Just  as academic moralism is useless for Posner  in resolving moral  disagree- 
ments,  it is also useless in the law.Judges who study moral  phi losophy will have 
no better basis for reducing the indeterminacy of  law than judges  who ignore 
it. As we saw, the fact of  the proliferation of  philosophical  points of  view means  
that phi losophy itself breeds indeterminacy and disagreement .  "Philosophi- 
cal issues are not  solvable by even the best-trained philosophers.  Judges  know 
or sense this and  steer clear of  such issues" (133). 

Posner  r ecommends  that law should be based u p o n  social science ra ther  
than philosophy. "The only sound  basis for a legal rule is its social advantage, 
which requires an economic  j udgm en t ,  balancing benefits against costs" (208). 
Judges, he thinks, are not  only appliers of  law but  they are, inevitably, makers 
of law; they should aim at the best result and  hence  need  to rely u p o n  social 
science to evaluate the consequences  of  alternative policies. Legislators make 
law as well, but  judges  do so only in the light of  past decisions and precedents .  
For Posner, there is no  duty to conform to precedent ;  one  of  the virtues of  a 
legal system is its predictability, so there is a good  reason to pay at tent ion to 
the past. "The pragmatic j udge  may no t  ignore the good  of  compliance with 
settled rules of  law" (263). But such compliance is no t  f ounded  u p o n  the in- 
trinsic value of  the settled rules but  u p o n  the utility of  compliance for the 
future. For the pragmatic judge,  the past is valued only in relation to the present  
and the future. 

V 

Let us test Posner 's in terpreta t ion of  academic moral ism by reviewing a 
couple of  examples drawn from the literature. The  first, taken from an article 
by Peter Singer, is an effort to modify our  under s t and ing  of  our  obligations to 
others. Singer argues that most  of  us "are failing to live a morally decen t  life" 
because we spend money  on things we don ' t  really need  instead of  using it to 
save and improve the lives o f  poor  people ,  comple te  strangers who could be 
he lped by our  donat ions?  He r ecommends  that a househo ld  earning $100,000 
should donate  $70,000. The  average househo ld  needs only $30,000 for neces- 
sities; any a m o u n t  beyond that should be given away. 
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The  moral  code  most  of  us have internal ized is no t  so exacting. It prescr ibes  
that  we should be  chari table to some degree ,  bu t  does no t  requi re  the extraor- 
dinary level o f  sacrifice that  Singer r ecommends .  We might  praise peop le  who  
live up  to Singer's standards, bu t  most  o f  us would  cons ider  their  dona t ions  
b e y o n d  the call o f  duty. Our  pre-reflective moral  intuit ions fail to suppor t  his 
claim that most  o f  us are failing to live a morally decen t  life because  we spend  
m o n e y  on ourselves beyond  the bare  necessities o f  life. 

Singer offers two a rguments  in favor of  changing  our  moral  code  to comply  
with his r ecommenda t ions .  The  first is his claim that dona t ing  funds  beyond  
the bare  necessities is requi red  by the utilitarian morali ty he  has a d o p t e d  as 
his own. Utilitarianism evaluates actions by their  consequences ,  and  Singer 
thinks large donat ions  p r o d u c e  benefi ts  that clearly outweigh the costs. Now, 
utilitarianism comes  in many forms and varieties, so it is no t  clear that  the 
benefi ts  would  outweigh the costs in the long run and  all things cons idered .  
For example ,  if everyone did as Singer r ecommends ,  ou r  e c o n o m y  would  col- 
lapse and un to ld  misery would  result. Singer is singularly naive in his idea that  
such a significant reallocation of  the gross nat ional  p roduc t  can only be ben- 
eficial on the whole. But let us suppose,  for  the sake of  a rgument ,  that  Singer 
is correct  and that his proposal  does  receive suppor t  f rom utilitarianism. That  
shows that our  actual moral  code  conflicts with ut i l i tar ianism.  O u r  ac tual  
code  permi ts  us to care m u c h  m o r e  for  o u r  own g o o d  and  for  the  g o o d  o f  
m e m b e r s  o f  ou r  families and  for  o u r  f r iends  than  for  total  s t rangers .  We 
s t ruggle  to earn  a living, and  we are  en t i t l ed  to s p e n d  it on  ourse lves  and  
those  we care  abou t .  The  fact  tha t  ut i l i tar ianism fails to s u p p o r t  o u r  prac-  
tice migh t  j u s t  as well lead  us to re jec t  that  p h i l o s o p h y  r a the r  than  c h a n g e  
o u r  pract ice .  If  P o s n e r  is cor rec t ,  the  ut i l i tar ian p h i l o s o p h y  mere ly  repre-  
sents  the  p r e f e r e n c e s  of  a ce r ta in  subse t  o f  mora l  ph i lo sophe r s ;  o t h e r s  are 
n o t  r e q u i r e d  to live by it s ince t he re  are no  g o o d  a r g u m e n t s  in its favor  
that  are no t  m a t c h e d  by a rguments  in favor of  o the r  positions. O f  course,  
Posner  does  r e c o m m e n d ,  as we saw, that policies should  be  based  u p o n  cost- 
benef i t  analysis, so he too leans toward utilitarianism. But he also thinks that  
the j u d g e  should  respect  publ ic  op in ion  and  existing e n t r e n c h e d  moral  prac- 
tices, and there fore  he would  no t  use utilitarian a rgument s  to foster  large 
scale changes in h u m a n  behavior. Moreover,  by his own arguments ,  even his 
own pre fe rence  for  cost-benefit  analysis is jus t  that, a p r e f e r ence  o f  his, no t  
someth ing  b inding u p o n  anyone  else. 

Singer himself  suggests that  h u m a n  nature  may no t  be  sufficiently altruistic 
to motivate the large sacrifices he r ecommends .  Perhaps  peop le  are no t  pro- 
g r a m m e d  to behave in that  way; most  peop le  jus t  won ' t  do  it. Perhaps  that  is 
wily we cons ider  such sacrifices to be  beyond  the call o f  duty. But  that  makes  
no dif ference to Singer. We can no t  conclude,  he thinks, that  there  is no  such 
obligat ion merely  f rom the fact  that  h u m a n  nature  is unab le  to con fo rm to it. 
We should  jus t  struggle to live up  to the obligations that  the  objective moral  
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orde r  ordains. The  fact that h u m a n  na ture  is against  it does  no t  tell h im he 
might  be  mistaken abou t  the nature  of  ou r  obligations.  

H e  offers a second argument ,  relying u p o n  an example  c o o k e d  up  by Peter  
Unger. Bob  has invested most  o f  his r e t i r ement  savings in an expensive an- 
t ique car; one  day he parks it near  the rai lroad tracks and goes for  a walk. H e  
sees a runaway train coming  that will kill a small child who is playing on the 
tracks. A switch is nearby to divert the train away f rom the child, bu t  if he pulls 
the switch, it will smash into his car. He  refuses to pull the switch and  the child 
is killed. Singer commen t s  that "Bob's conduct ,  most  o f  us will immedia te ly  
respond ,  was gravely wrong." Moreover,  "Bob's  s i tuat ion resembles  that  o f  
peop le  able bu t  unwilling to dona te  to overseas aid." There fore ,  their  con- 
duc t  too must  be  gravely wrong. 

This example  is i n t ended  to make  it intuitively obvious to us that  grea t  
sacrifices are morally requi red  whe the r  or  no t  we accept  the utilitarian phi- 
losophy. Now consider  this example .  Your bank  offers you the following op- 
portunity: whenever  you accumula te  $10,000 in your  savings account ,  it will 
automatically send the money  to a physician in Africa to preserve the life o f  an 
M D S  victim for one  year. Is it gravely wrong no t  to seize that  oppor tuni ty?  No t  
accord ing  to ou r  actual moral  code.  Whatever  immedia te  response  we are 
incl ined to give, a more  reflective response  p r o m p t e d  by placing the example  
in a b roade r  contex t  will likely lead most  peop le  to deny  that they have any 
such obligation. What  Bob did was no t  gravely wrong,  at least accord ing  to his 
lights. Should  he no t  be  c o n c e r n e d  abou t  his re t i rement?  

I don ' t  wish to deny that examples  may inf luence ou r  conduct .  Jesus '  good  
Samaritan parable may encourage  peop le  to be  kind to strangers in distress, 
bu t  the parable  does  no t  direct  us to do  anything that goes b e y o n d  what  ou r  
existing morali ty also finds desirable. Some examples  ju s t  encou rage  us to live 
up  to our  own values. But  when Jesus  r e c o m m e n d s  that peop le  should  give up  
all they have and follow him, he will f ind few takers. Even if we are sufficiently 
impressed by the circumstances to think that Bob should  have pul led  the switch, 
we wouldn ' t  think that there  is an obl igat ion for  such a sacrifice to b e c o m e  
par t  o f  Bob's  daily reg imen as Singer suggests. Respond ing  to a one  t ime emer-  
gency is quite  different  f rom devot ing one ' s  life to he lp ing  strangers. Ne i ther  
Singer's appeal  to an abstract moral  pr inciple  nor  his use of  a clever example  
defeats Posner 's  claim of  the futility of  academic  moralism. 

Vl 

Our  second  example  is an a t t empt  to pe r suade  some peop le  to change  their  
views abou t  a past event. In his 1995 paper,  "Fifty Years after  Hiroshima,"  now 
repr in ted  in his Collected Papers, John Rawls under takes  to show that  "both  the 
f i re-bombing of  Japanese  cities beg inn ing  in the spring of  1945 and  the later 
atomic b o m b i n g  of  Hi rosh ima on August  6 were very great  wrongs.  ''4 Rawls 
himself  was in the army dur ing  World War II and  served in the Pacific as a 
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private. For this reason,  one  should  respect  his oppos i t ion  to the bombings .  
But  one  must  be  careful abou t  c o n d e m n i n g  past  decisions in a retrospect ive 
j u d g m e n t  made  u n d e r  entirely d i f ferent  circumstances.  Al though  I was too 
young  to serve in the war, I still r e m e m b e r  the great  rel ief  that  was felt after  
the d ropp ing  of  the atomic bomb .  This tragic war against vicious tyrants fough t  
u n d e r  great  peril requir ing the mobil izat ion o f  the entire nat ion was coming  
at last to an end. 

Rawls ment ions  several principles that  he  thinks lend suppor t  to his conclu-  
sions. ! do  no t  have the space to discuss all o f  them,  bu t  will m e n t i o n  jus t  
several of  the  more  pe r t inen t  ones. Wha t  is interest ing a b o u t  t hem is that  he  
concedes  that  he canno t  justify them in the space at his disposal, and  he  says: 
"I hope  they seem not  unreasonab le"  (565). Not  a promis ing  start to a ratio- 
nal considera t ion of  a conten t ious  issue. Posner  would  no t  be  surprised,  for  
there  is no t  much  one  can do  bu t  h o p e  when  deal ing with fundamen ta l  val- 
ues. After all, they are no th ing  bu t  their  author ' s  preferences .  If  you,  dear  
reader, also share these preferences ,  you may f ind Rawls's a r g u m e n t  cogent .  

One  principle is: "The aim of  a jus t  war waged by a d e c e n t  democra t i c  soci- 
ety is a jus t  and lasting peace  be tween  peoples ,  especially with its p resen t  en- 
emy" (565). This is surprising since the actual aim of  almost  all Americans  
after 7 D e c e m b e r  1941 was to defea t  the e n e m y  and thus to avoid the peril  
that the enemy  th rea tened  to their  very existence. The  success years later in 
br inging abou t  a jus t  and lasting peace  with Germany  and  Japan  was a sub- 
stantial benef i t  to all the world, bu t  was no t  the pr imary  purpose  for  en te r ing  
the war. The  war would  have been  jus t i f ied (by my lights) even if a jus t  and  
lasting peace  had  no t  b e e n  attained. 

Ano the r  principle is: '~Just peoples  by their  actions and  proc lamat ions  are 
to fo reshadow dur ing  war the kind o f  peace  they aim for  and  the k ind o f  
relations they seek be tween  nat ions . . . .  The  way a war is fough t  and  the 
actions end ing  it endure  in historical m e m o r y  and  may set the stage for  a 
future war" (567). But certainly this pr inciple  forms no par t  o f  a reason why 
the atomic b o m b  should  no t  have b e e n  d ropped .  After all, the way the war 
e n d e d  did no t  set the stage for  a fu ture  war with Germany  and Japan .  O n  the 
contrary, it set the stage for peaceful  relations a m o n g  the principals. In fact, it 
is impossible to identify any general  re la t ionship be tween  how a war is fough t  
and the nature  of  the relations a m o n g  the adversaries that  follow. Would  any- 
one  have been  able to predic t  that  Ge rmany  and  Japan  would  b e c o m e  our  
allies in the cold war against communi sm?  

A third principle says: "A decen t  democra t i c  society must  respect  the hu- 
man  rights o f  the m e m b e r s  of  the o the r  side, bo th  civilians and  soldiers" (566). 
But  there  is no  men t ion  here  that  there  may be  a d i f ference  be tween  respect-  
ing the h u m a n  rights o f  those with w h o m  one  is at peace  and  o f  those with 
w h o m  one  is at war. An alternative pr inciple  would  say that  the rights o f  the  
enemy  should  be respec ted  in a jus t  war only to the ex ten t  that  such restraint  
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does no t  prevent  or  delay victory. Ravels does  no t  think that the civilians "often 
kept  in ignorance  and swayed by state p ropaganda"  (566) bore  any responsi-  
bility for  the war. Tha t  is a ques t ionable  j u d g m e n t .  H e  refers to "the pecul iar  
evil o f  Nazism" bu t  fails to take into accoun t  that  some historians believe with 
good  reason that the evil could  have been  i m p l e m e n t e d  only with widespread  
part icipat ion by the civilian popula t ion .  H e  neglects  to men t ion  that actions 
by civilians and others  might  have sho r t ened  the war (note  the almost  success- 
ful a t t empt  to assassinate Hitler) .  

A corollary of  this third principle is that  civilians "can never  be  a t tacked 
directly except  in times of  ex t reme crisis" (567). This "ex t reme crisis exemp-  
tion . . . never  held  at any time for  the Un i t ed  States in its war with Japan"  
(569). Why not? Rawls thinks "the pecul iar  evil o f  Nazism" impl ied that  "un- 
der  no  condi t ions  could  Germany  be  al lowed to win the war" (568). The  ex- 
e m p t i o n ,  then ,  d id  apply  to G e r m a n y  at least  unt i l  the  Soviet  v ic tory  at 
Stalingrad in 1942. I would  infer that Pawls does  no t  think the J apanese  re- 
gime was also an example  of  "peculiar  evil," and,  therefore ,  it is no t  true that  
u n d e r  no  condi t ions  could  Japan  be  al lowed to win the war. Tell that  to the  
millions u p o n  millions of  peop le  whose countr ies  were occup ied  by the Japa-  
nese until  they were l iberated by the a rmed  forces of  the allies. In addi t ion  
Rawls thinks that by the middle  of  1945, "an invasion was unnecessary  at that  
date, as the war was effectively over" (570). This is a retrospective j u d g m e n t  
that was no t  shared by many of  the military leaders  of  the allies who were 
justifiably c o n c e r n e d  abou t  the e n o r m o u s  number s  of  casualties an invasion 
of  Japan  would generate .  It is possible though  no t  provable  that  the bombings  
that Rawls opposes  saved many more  lives than they sacrificed. In any case, 
Rawls does  not  believe that the "calculus of  lives" outweighs  the principles  he  
advocates. But  what  he dismisses as the calculus o f  lives consisted in the midd le  
of  1945 of  the hope  of  millions of  Americans  of  their  loved ones  r e tu rn ing  
alive. Why should  those concerns  be  ou twe ighed  by the abstract  pr inciples  o f  
jus t  war theory  that  he prefers? 

Rawls's pape r  is ano the r  g o o d  example  of  the  def ic iencies  of  academic  
moral ism Posner  points  out. Principles are pu t  forward as if they were univer- 
sal truths bu t  which are merely the p re fe rences  o f  their  au thor  and  o thers  in 
his circle of  like thinkers. While matters  o f  empirical  fact are cons idered ,  they 
are dealt  with cavalierly; Rawls seems to feel qui te  certain a b o u t  issues that  
historians are still debat ing.  A retrospect ive j u d g m e n t  is pu t  forward as if it 
were plausible at the time of  decision. The  weakness o f  the a rguments  is masked  
by the cer t i tude with which they are presented .  

VII 

Posner 's  f ramework is no t  wi thout  its own difficulties. We have seen that 
universalism, the idea  that  there  is a core  morali ty c o m m o n  to all or  a lmost  all 
societies, may be correct  even if moral  realism is not. Posner  admits  that  "Some 
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moral  j u d g m e n t s  are so widely accep ted  that they can lay claim to the title of  
moral  truth. These t r u t h s . . ,  give moral  realism what  little plausibility it can 
claim" (114). He  thinks many issues in law and  everyday life may be  resolved 
by the empirical  me thods  o f  cost-benefit  analysis: "The only sound  basis for  a 
legal rule is its social advantage,  which requires  an economic  j u d g m e n t ,  bal- 
ancing benefi ts  against costs" (208). However,  d i sagreements  a b o u t  how to 
identify and weigh costs and benefi ts  of ten lead to a prol i ferat ion o f  conflict- 
ing policy recommenda t ions .  Cost-benefi t  analysis fails to e l iminate  indeter-  
minacy, a l though it may reduce  it in some instances. 

Finally, the absence of  a cons idered  accoun t  of  obl igat ion in Posner ' s  dis- 
cussion threatens to make his concep t ion  of  the duties of  the j u d g e  incoher-  
ent. O n  the one  hand,  he denies  that  the j u d g e  has a duty to be  b o u n d  by 
p r e c e d e n t  and established rules: 

The past is valued [for the pragmatic judge] not in itself but only in relation to 
the present and the future. That relation may be a very important one. In many 
cases the best the judge can do for the present and the future is to insist that 
breaks with the past be duly considered. In such a case the only difference be- 
tween the positivist judge and the pragmatic judge is that the latter lacks r e v e r e n c e  

for the past, a felt duty of continuity with the past. That sense of duty would be 
inconsistent with the forward-looking stance and hence with pragmatism (261). 

O n  the o ther  hand,  a few pages later he stresses the impor tance  o f  compli-  
ance with the past: 

Tile pragmatic judge may not ignore the good of compliance with settled rules of 
law. I fa  federal judge is free to issue an injunction that has no basis in federal law, 
merely because he thinks the injunction will have good results, then we do not 
have pragmatic adjudication; we have judicial tyranny (263). 

Compl iance  with p r eceden t  and establ ished rules enhances  bo th  the stabil- 
ity and  the predictabili ty o f  law. Compl iance  is also necessary to avoid judic ia l  
tyranny. Given that the j u d g e  is not  free to ignore  these impor tan t  goods,  it is 
reasonable  to conclude,  in the light o f  the concepts  and p re fe rences  embed-  
ded  in ou r  practice of  suppor t ing  moral  claims, that  the j u d g e  has an obliga- 
tion to comply with the past. 

We can ask what sort o f  obl igat ion this is. In the  first place, the role o f  the  
j u d g e  is different,  as Posner  points  out,  f rom the role of  the  legislator. T he  
legislator is no t  b o u n d  by the past in the same way or  to the same ex ten t  as the 
judge .  The  obligat ion of  the j u d g e  to comply  with the past  is a role obl igat ion,  
par t  o f  his j o b  description. H e  would  no t  be  do ing  his j o b  if he  took  no  ac- 
coun t  o f  p recedents  and sett led rules. Moreover,  since p e r f o r m i n g  this role 
well is impor tan t  to the smooth  func t ion ing  of  ou r  society, the j u d g e  also has 
a moral  obligat ion to con fo rm to this role obligation. This m a n n e r  o f  think- 
ing abou t  and suppor t ing  duties and  obligat ions is an intrinsic par t  o f  the  
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logic of  thinking abou t  and suppor t ing  duties and obligations in general.  Point- 
ing ou t  the impor tan t  benefi ts  o f  a certain pract ice is a way of  justifying the 
duties of  participants to act in a way that sustains that  practice. 

The  reason why Posner  denies  that the j u d g e  has a duty toward the past is 
that  he  is implicitly in terpre t ing the not ion  of  duty in absolute  or  uncondi -  
tional terms as if the j u d g e  is not  free to cons ider  anything else bu t  compli-  
ance with the past. Yet a n u m b e r  of  moral  ph i losophers  have a rgued  that duties 
canno t  be absolute  because  they may conflict  with one  another.  They  may, in 
the language of  W. D. Ross, be  merely  prima facie duties or  obligations. In a 
given case, the judge ' s  duty to comply  with p r e c e d e n t  may conflict  with his 
duty to do  just ice to a criminal defendant .  What  the j u d g e  ough t  to do  in that  
case is to be  d e t e r m i n e d  by the weights to be  assigned to the compe t ing  obli- 
gations, and these d e p e n d  u p o n  the various goods  at stake, ou r  moral  intui- 
tions, and  the judge ' s  sense of  what  is important .  

Given this m o d e  of  arguing abou t  ou r  obligat ions that  is internal  to ou r  
moral  system, it would appear  that some determinat ions  of  obligation are be t te r  
than others,  that there  can be  a right and a wrong  abou t  what  ou r  duties are. 
Widely accepted  conclusions of  a rguments  based  u p o n  premises  internal  to 
our  ethical system will even be  cons idered  to be true. This is not  moral  real- 
ism, for the logic of  obl igat ion ult imately depends  u p o n  the wants and  needs  
of  h u m a n  beings and the nature  of  the practices they create to fur ther  their  
interests, and not  u p o n  an objective moral  order. But  j u d g m e n t s  o f  obl igat ion 
are no t  capricious or  subjective. There  is r oom within moral  ph i losophy  bo th  
to clarify and under s t and  this logic as well as to apply it to part icular  cases. In 
that  role, moral  phi losophy does  no t  rest u p o n  a mistake. 
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